
C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study B-700 February 14, 1996

Memorandum 96-18

Unfair Competition: Statute of Limitations

A statute of limitations issue has been raised in connection with the unfair

competition litigation study. Business and Professions Code Section 17208

prescribes a four-year statute of limitations for causes of action under the unfair

competition law (Bus. & Prof. Code §§ 17200-17208). Specifically, Section 17208

provides:

17208. Any action to enforce any cause of action pursuant to this
chapter shall be commenced within four years after the cause of
action accrued. No cause of action barred under existing law on the
effective date of this section shall be revived by its enactment.

Section 17208 does not expressly address the situation where an unfair

competition cause of action is premised on violation of another statute, such as

Proposition 65. Under those circumstances, does the four-year period of Section

17208 apply to the unfair competition claim, even if it is longer than the

limitations period for the underlying statutory violation?

The Coalition of Manufacturers for the Responsible Administration of

Proposition 65 contends that Unfair Competition Act claims “predicated entirely

on ‘borrowed’ violations of state or federal law” should be subject to the statute

of limitations for the underlying violation. (Exhibit pp. 1-3.) The Coalition

suggests amending Section 17208 along those lines. It maintains that such an

amendment would be consistent with existing case law and would be good

public policy.

Professor Fellmeth disagrees with the Coalition’s proposal. His comments on

this point are attached as Exhibit pages 4-6.

This memorandum discusses the existing case law and other sources, and

then explores the policy considerations.
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EXISTING LAW

Existing law directly addressing the issue is minimal to nonexistent. The staff

has not found any published decision squarely discussing which statute of

limitations applies when an unfair competition claim is based solely on violation

of another statute. The Coalition’s letter to the Commission dated January 15,

1996, acknowledges the dearth of clear appellate guidance, at least as to

Proposition 65. (See Exhibit pp. 1-2.)

The Coalition states, however, that two superior courts recently considered

the issue in the context of Proposition 65 and reached opposite conclusions. (See

Exhibit p. 2, n.5.) At the staff’s request, the Coalition provided copies of the briefs

and opinion in one of the cases, California v. American Standard, San Francisco

Superior Court Case No. 948017 (February 15, 1995) (Judge Bea). As yet, the staff

has not received any materials pertaining to the other case, Mangini v. Durand &

Cie, San Francisco Superior Court Case No. 952402 (April 27, 1994) (Judge Cahill).

Judge Bea’s analysis of the issue is succinct: “A plain reading of § 17208

[establishes that] one can bottom a Business and Professions Code ‘unfair

competition’ cause of action on a violation of Proposition 65 and thereby invoke

the four-year statute of limitations of Business and Professions Code § 17208.”

Specifically,

Section 17208 states that “any action to enforce any cause of action
pursuant to this chapter shall be commenced within four years after
the cause of action accrued.” (Emphasis added.) Where the
legislature clearly contemplated and intended that this four-year
statute of limitations would apply to all Business and Professions
Code claims, even those based on ‘unlawful’ business practices, this
Court will not read an exception into § 17208.

Judge Bea supported his analysis with language from Code of Civil Procedure

Section 340 (the limitations statute applicable to Proposition 65 cases). He also

cited Eichman v. Fotomat Corp., 880 F.2d 149, 159 (9th Cir. 1989), in which the

court applied Section 17208’s four-year limitations period to an unfair

competition claim based on breach of an oral contract. Eichman is arguably

inapposite, because it did not involve an unfair competition claim grounded on a

statutory violation.

Further support for Judge Bea’s conclusion may, however, stem from

Business and Professions Code Section 17205, which states: “Unless otherwise
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expressly provided, the remedies or penalties provided by [the Unfair

Competition Act] are cumulative to each other and to the remedies or penalties

available under all other laws of this states.” Arguably, that language means the

four-year limitations period of Section 17208 is cumulative to the limitations

period for an underlying statutory violation. Professor Fellmeth considers this

argument “persuasive as to the current state of the law.” (Exhibit p. 4.)

But is the limitations period of Section 17208 a remedy or penalty within the

meaning of Section 17205? The defendants in Judge Bea’s case unsuccessfully

contended that “section 17205, which refers only to remedies, does not define

which alleged violations of law are actionable and not time barred.”

In arguing that the limitations period of the underlying statutory violation

controls, the defendants also relied on general principles for determining the

applicable statute of limitations. They cited cases stating that the gravamen of the

complaint, not the label on a cause of action, is determinative. Thus, they argued,

if an unfair competition claim is based solely on violation of Proposition 65 or

another statute, the gravamen of the complaint is the underlying statutory

violation and its limitations period applies to the unfair competition claim. The

Coalition made similar arguments in its January 15 letter. (See Exhibit pp. 1-2.)

In and of itself, the reported existence of conflicting superior court decisions

on the limitations period further shows that there are colorable arguments on

both sides of the question. Although detailed statutory analysis may shed

additional light on proper interpretation of the existing statute, the staff believes

a policy analysis is more pertinent to answer the issues before the Commission:

(1) Should Section 17208 be amended to clarify the limitations period for an

unfair competition claim based solely on violation of another statute? (2) If so,

what limitations period should apply?

POLICY ANALYSIS

The answer to the first of the two questions seems relatively straightforward.

Judge Bea maintains that Section 17208 plainly specifies a four-year limitations

period for all unfair competition claims. Professor Fellmeth reaches the same

conclusion for different reasons. (See Exhibit p. 4.)

Nonetheless, the statute does not explicitly address unfair competition claims

based solely on violation of another statute. Uncertainty and disputes regarding

the applicable statute of limitations plainly exist. Clear appellate guidance in the
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near future appears unlikely, because of the expense of litigating cases through

the appellate process. Amending Section 17208 to clearly resolve the limitations

issue may benefit many persons, simply by sparing them the expense of having

to litigate the point. The staff therefore recommends that the Commission

attempt such clarification.

Whether clarification is feasible may turn on the manner of clarification

proposed. The staff sees three alternatives.

(1) Section 17208 could be amended to clarify that its four-year limitations

period is inapplicable to unfair competition claims based entirely on violation of

another statute. Rather, the limitations period applicable to the underlying

statute would also govern the unfair competition claim. The Coalition advocates

this approach, arguing that it would prevent dilatory plaintiffs from unfairly

dodging a limitations period through relabelling their claims. Another advantage

of the approach is simplicity: only one limitations period would govern a

statutory violation, not two.

(2) Amend Section 17208 to explicitly provide that its four-year limitations

period applies even to unfair competition claims based solely on statutory

violations. Professor Fellmeth explains the policy justifications for this result as

follows:

[S]pecific statutes do define business liability and impose
separate statute of limitations policies applicable thereto. But these
specific statutes also have their own remedy schemes. Often, they
include possible criminal sanctions. They sometimes provide for
attorney’s fees to any prevailing plaintiff, or even for a reward to
claimants. Often they allow for damages and punitive damages.

In contrast, § 17200 is designed with a shallow and prophylactic
intent: stop the violation and if money has been unjustly taken and
held by a violator, make restitution to disgorge it. Only public
prosecutors have any sanction beyond injunctive relief.
Theoretically, this intent is a: “stop it because it is against public
policy and continuation injures competition for all.” Such a scheme
can logically have a longer statute of limitations than a remedy
system for the very same wrong punished by a different set of
sanctions.

(Exhibit pp. 4-5.) Professor Fellmeth’s analysis may not hold true for all statutory

schemes. In some instances, there may be no significant difference between the

relief available pursuant to the unfair competition statute and the relief available

pursuant to the underlying statute.
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(3) The staff recommends against what it sees as a possible third alternative:

Drawing a distinction between (a) statutory schemes with their own statute of

limitations (i.e., a statute specifying the limitations period for that particular

statutory scheme and no other), and (b) statutory schemes like Proposition 65

that lack their own limitations statute and rely on the general limitations

provisions. In the staff’s opinion, such a distinction would not be meaningful,

because it could turn on the accident of whether a limitations provision was

deleted from a bill as redundant with the general statute of limitations that

would otherwise apply.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel
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